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Al KEN, Judge:

Headwaters, 1Inc. and the O-egon Natural Resources Council
Action ("Plaintiffs") bring this action against the Talent
Irrigation District ("TID') alleging that TID has illegally

di scharged pollutants into waters of the United States by
applying aquatic herbicides to its water delivery system w thout
first obtaining a permt wunder the Federal Water Pollution
Cont r ol Act (commonly known as the Cean Water Act and
hereinafter referred to as "the Act"), 33 US. C § 1365.
Plaintiffs allege that TID s actions violate 8 301(a) of the Act,
33 U S.C. § 1311 (a)

Plaintiffs seek a declaratory judgnent, injunctive relief,
the inposition of «civil penalties and the award of costs,
i ncluding attorney and expert w tness fees.

Plaintiffs filed a notion for partial summary judgnent as to
TIDs liability under the Act. TID filed a cross-notion for
summary judgnent. The Oegon Water Resources Congress ("OARC'),
filed an amcus curiae brief in support of the defendant.
Plaintiffs' notion is denied, TIDs notion is granted and this
case is dism ssed.

FACTUAL BACKGROUND
TID operates a system of irrigation canals in the Jackson

County/Bear Creek watershed area, i ncl udi ng, Tal ent Canal ,
Ashl and Canal, East Canal, and West Canal. TID uses chemicals in
its canals, specifically Magnacide H, to kill veget ati on,

including weeds and algae. The active ingredient in Magnacide
H is acrolein. Acrolein is an acutely toxic chemcal that 1is
lethal to fish and other aquatic organisnms at the reconmmended
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application rates. The irrigation canals into which TID
di scharges <chemcals derive water from are tributaries to,
and/ or exchange water with Bear Creek and other surf ace waters in
Oregon. Since at least June 1992, TID has applied acrolein to
each of its irrigation canals approximately every two weeks from
| ate spring through early fall of each year.

On May 8, 1996, TID applied acrolein to Talent Canal. On
May 9, 1996, the Oregon Departnent of Fish and WIldlife (ODFW
di scovered nunerous dead fish in Bear Creek around and downstream
from waters leading to a waste gate from Talent Canal. ODFW
|ater estimated that over 92,000 juvenile steel head were killed.
Def endant admts that on May 8, 1996, a diversion or "wasteway"
from Talent Canal to Bear Creek |eaked at a rate of approxi mately
one cubic foot per m nute.

TID does not have, and has not applied for, a National
Pollution Discharge Elimnation System ("NPDES') permt issued
pursuant to the Act allowing it to discharge into the waters of
the United States. The State of Oegon has been del egated
authority to admnister the Act by the Uni t ed St ates
Environnmental Protection Agency. The State of Oregon passed
legislation in 1976 which enabled it to admnister the Act.
States are given such authority pursuant to 8 402(b) of the Act,
33 U.S.C. § 1342(b).

Section 301(a) of the Act, 22 US C 8§ 1311(a), prohibits
the discharge of pollutants from a point source into navigable
waters of the United States, unless in conpliance with various
enunerated sections of the Act. Commttee to Save Mokelume
River v. East Bay Util., 13 F.3d 305, 307 (9th Cr. 1993) (1994).
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See al so, O. Rev. St at. 8§ 468B. 050. "Di scharge of any
pollutant” 1is defined as "any addition of any pollutant to
navi gable waters froma point source. " 33 U S C 8§ 1362(12) (A
Section 301(a) prohibits such discharges unless pursuant to the
terme of a NPDES permt issued pursuant to 8 402 of the Act, 33
US C 8 1342; and O. Rev. Stat. 8§ 468B. 050.

Plaintiffs have brought a "citizen's suit" pursuant to

8 505 of the Act. That section provides that "any citizen may
commence a civil action on his own behal f agai nst any person
who is alleged to be in violation of an effluent standard
or limtation under this chapter [.1 " 33 U S.C. § 1365 (a) (1) (A
STANDARDS
Summar y j udgnent IS appropriate "if t he pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R GCv. P
56(c). The nmateriality of a fact is determned by the
substantive law on the issue. T.W Electrical Service, Inc. V.
Pacific Electrical Contractors Assoc., 809 F.2d 626, 630(9th
Cr. 1987). The authenticity of a dispute is determned by

whet her the evidence is such that a reasonable jury could return
a verdict for the nonnmoving party. Anderson v. Liberty Lobby
Inc., 477 U.S. 242, 248 (1986).

The noving party has the burden of establishing the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,
477 U.S. 317, 323 (1986). If the noving party shows the absence
of a genuine issue of material fact, the nonnoving party nust go
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beyond the pleadings and identify facts which show a genui ne
issue for trial. Id. at 324.

Special rules.of construction apply to evaluating summary
judgnent notions: (1) all reasonable doubts as to the existence
of genuine issues of material fact should be resolved against the
nmoving party; and (2) all inferences to be drawn from the
underlying facts nust be viewed in the light nost favorable to
t he nonnoving party. T.W Electrical, 809 F.2d at 630.

DI SCUSSI ON

To establish that the defendant has violated the Act by
failing to acquire a NPDES permt, plaintiffs nust prove that (1)
defendant is a "person," (2) who "discharged" or "added," (3) a
"pollutant,” (4) from a "point source," (5 into "waters of the

United States,"” (6) and the discharge was not authorized by an
NPDES permt. 33 US C § 1311 (a); see 33 US C § 1342
Commttee to Save Mkelume River, 13 F.3d at 308; and Beartooth
Alliance v. Crown Butte Mnes, 904 F. Supp. 1168, 1172 (D. Mnt.
1995) .

The parties do not dispute elenents one (TID, a nmunicipal

corporation is a "person” as defined by the Act, 33 U S. C

8 1362 (5), two (the application of aquatic pesticides constitutes
a "discharge" or "addition"), or four (TID has discharged or
added from a "point source") . The parties dispute elenents three
(whether acrolein is a "pollutant”™ under 33 US C § 1362(14)),
five (whether the <canals constitute "waters of the United
States”), and six (whether the discharge is otherw se authorized
by | aw).

111
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TID asserts that (1) TIDs <canals do not <constitute
"navi gabl e waters" under the Act; (2) Magnacide H as used by TID
is not a "pollutant” wunder the Act; and (3) the discharge is
ot herwi se aut horized by | aw.

1. Standing

TID argues that plaintiffs lack standing to enforce
asserted violations of state law TID asserts that to the extent
plaintiffs contend that Owegon has <created nore stringent
definitions and requirenments than the federal Act, plaintiffs
| ack standing to seek enforcenent of such |egislation under the
Act's citizen enforcenent provisions. See Atlantic States Legal
Foundation, Inc. v. Eastman Kodak Conpany, 12 F.3d 353, 358-59
(2nd Cir. 1993) (citizens' suit brought to stop discharge of
pollutants not listed in a valid permt issued pursuant to the

Act; summary judgnent for defendant affirnmed, court holding that
broader, onerous, or nore restrictive standards inposed by states
may not be enforced by citizens under the Act).

Plaintiffs respond that first, It is not clear that
Oregon's definition IS nor e stringent t han t he f eder al
definition, and second, even if it is, Oegon's definition of
"pollutant™ is an essential part of its federally approved

permtting program which takes the place of the federal program
once it is approved.

Plaintiffs also argue that whether the court chooses to
apply the Act's federal definitions instead of Oregon' s
definitions, TID s pesticide application is still a "discharge"
of a "pollutant."

111
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I conclude that plaintiffs have standing to bring a
citizen's suit pursuant to 8 505 of the Act. 33 U S C. § 1365
The court wll not reach the issue of whether Oegon's
definitions are "stricter" or provide a "greater scope of
coverage" than the federal definitions found in the Act. See
Atlantic States Legal Foundation, Inc., 12 F.3d at 358-59. TID s
actions wll be neasured against the definitions. inposed by the
Act .

2. "Navigabl e Waters" Under the Act
33 US C 8§ 1362(7) defines navigable waters as all waters

of the United States including the territorial seas. 40 CF. R
8§ 122.2 defines waters of the United States as:

(a) All waters which are currently used, were used
in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters
whi ch are subject to the ebb and flow of the tide;

(b) Al interstate waters, including interstate
"wet | ands; "

(c) Al other waters such as intrastate |akes, rivers,
streans (including intermttent streans), nudflats,
sandflats, "wet |ands," sloughs, prairies, potholes,
wet nmeadows, playa | akes, or natural ponds, the use,
degradation, or destruction of which would affect or
could affect interstate or foreign commerce including
any such waters:

(1) Which are or could be used by interstate or
foreign travelers for recreation or other purposes;

(2) Fromwhich fish or shellfish are or could be
taken or sold in interstate or foreign conmerce; or

(3) Wiich are used or could be used for industrial
pur poses by industries in interstate commerce;

(d) Al inmpoundnents of waters otherw se defined as
waters of the United States under this definition

(e) Tributaries of waters identified in paragraphs
(a) through (d) of this definition
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The parties agree that the Court of Appeals has not
specifically determ ned whether canals are waters of the United
States. The court has, however, indicated that the term
"navi gable waters" within the neaning of the Act is to be given
t he broadest possible interpretation under the Commerce C ause
of the United States Constitution. Leslie Salt Co. v.

Froehl ke, 578 F.2d 742, 754-55 (9th Cr. 1978). See Leslie
Salt Co. v. United States, 896 F.2d 354, 360 (9th*C r. 1990)
(interpreting "other waters" in the Arny Corps of Engineers

regul ations defining "waters of the U . S." to include
intermttent artificial waters).

Plaintiffs argue that the irrigation canals thenselves as
well as the natural surface waters that intersect and exchange
water with TID s canals, including Bear Creek, Neil Creek
Butler Creek, Cayton Creek, Emgrant Creek, Giffen Creek and
Em grant Lake, neet the Act's broad definition of "navigable
wat ers" of the United States. 33 U S.C. 8§ 1362(7). | agree.

The canals at issue are tributaries to waters of the
United States and are therefore "waters of the United States”
under the Act. Congress intended the Act to control discharges
into any waters which mght reasonably end up in waters rel ated
to interstate public comerce. That is the case here. See
United States v. St. Bernard Parish, 589 F. Supp. 617, 620-21
(E.D. La. 1984) (if tributaries and waters |eading to navi gable

wat ers were unregul ated, the whol e purpose of the Act woul d be
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defeated); Weiszmann v. District Engineer, 545 F. Supp. 721,
727 (S.D. Fla. 1982) (canal which connects wth waters of the
United States is itself waters of the United States) ; United
States v. Eidson, 108 F.3d 1336, 1342-43 (11th Cr. 1997) (non-
navi gabl e, man-nmade, intermttently flow ng drainage ditch fel

within definition of "waters of the United States" for purposes
of the Act).

TI D di stingui shes these cases not because its irrigation
canals are different fromthe canals or drainage ditches
di scussed above, but because those cases "involve[d] the
application of a waste product directly to canal waters which
eventual ly, but directly, flowed into waters of the United
States." Defendant's Menorandumin Opposition, p. 12. TID
argues that it has applied an agricultural product approved by
the United States Environnmental Protection Agency ("EPA') to an
irrigation canal which never flows into waters of the United
States while the product is "active." TID contends that during
the application of Magnacide Hits canal systemis a "closed
system" in that the treated water is maintained in a cl osed
canal systemw th no interaction with other waters.

Even assumng TID s contention is true, the canals, as
defined, fall under the Act as "waters of the United States."
The canal s neet several subcategory definitions of navigable
wasters as set forth in 40 CF. R 8 122.2, including
subsections (a) waters susceptible to use in interstate
commerce; (b) all intrastate waters; (d) all inpoundnents of
waters; and (e) tributaries of waters. The canals are (a) used
by comrercial agricultural operations which are undoubtedly
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involved in interstate conmerce; (b) part of intrastate wat er s;
(d) take water fromnatural surface waters and di scharge at

| east sonme of it back to natural surface waters which qualifies
them as i npoundnents; and (e) contribute waters to ot her
surface waters, thus acting in part as tributaries.

Further, TID has admtted that its canal water eventually
finds its way into various creeks, including Bear Creek. See
Plaintiffs' Ex. 5, TID s Answer to Notice of Violation,
Department Order and Assessnment of Civil Penalty, p. 1 ("Admts
that [TID s] systemdiverts water from Bear Creek for delivery
to its custonmers and returns unneeded water via a system of

waste gates to Bear Creek") (enphasis added).

TID s Long Range Pl an, adopted in April 1998, also
provi des evidence that TID s canal systemis not separate from
natural surface waters. That docunent states: "[t]here are
four conmponents of the systemthat nust be upgraded to reach
the goals of separating the canal systemfromthe natural creek
systemor 'waters of the United States.'" Plaintiffs
Suppl enent to Sunmary Judgnent Motion, Ex. 1, p. 4. The
docunent further describes actions which involve "waters of the
United States."” 1d. TID then acknow edges three areas where
natural creeks cross through the canal system Those creeks
are: (1) East Canal at Gearky Creek; (2) East Canal at Butler
Creek; and (3) Talent Canal at Butler Creek. I1d.

Plaintiffs assert that the plans for changes to the
system have not yet been inplenented. TID s | ong range pl an
lists specific inprovenents to each of the canals which would
be required to insure separation of the system and prevent
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treated waters from being discharged. Plaintiffs, Supplenent
to Sunmary Judgnment Modtion, Ex. 1, p. 3-8. The Long Range Pl an
st at es:

The recent events, involving the Fish Kill and the

VELC | awsuit, has [sic] brought to the attention of the
District its vulnerability to the Endangered Species Act
(ESA) and the C ean Water Act (CWA). The ESA and the
CWA did not exist at the tine the system was being

desi gned. The systemwas not built to the standards that
are required to relieve the District of liability

i nposed by these acts.

ld. at p. 3 (enphasis added).

The canals at issue are "waters of the United States" as
covered under the Act.
3. Magnaci de H as a Pol | ut ant

The Departnent of Environmental Quality ("DEQ') is
charged with enforcing the Act in Oregon. Despite consistent

use by irrigation districts of aquatic herbicides, the DEQ has
never required an NPDES permt for this activity. Magnacide H
is approved by the EPA for registration under the Federal
| nsecti ci de Fungici de and Rodenticide Act, 7 U S.C. 88 136-136Y
("FIFRA"). FIFRA in effect "regul ates"” the use of Magnacide H
through its labeling and instruction requirenents. TID argues
that the inposition of another |evel of regulation such as an
NPDES permt woul d be duplicative.

The Act defines "pollutant” as

dredged spoil, solid waste, incinerator residue, sewage,
gar bage, sewage sl udge, nunitions, chem cal wastes,
bi ol ogi cal materials, radioactive materials, heat,
wrecked or di scarded equi pnent, rock, sand, cellar dirt
and industrial, municipal, and agriculture waste
di scharged into water

33 U S.C 8§ 1362.

11 - OPI NI ON AND ORDER



TID argues that, as applied by irrigators, aquatic
her bi ci des are not wastes; rather, they are useful products
necessary to maintain irrigation canals. | disagree. Courts
have held that a particular substance is a pollutant even if it
is discharged into water for a beneficial purpose. See Hudson
Ri ver Fishernen's Ass'n v. City of New York, 751 F. Supp. 1088
(S.D.N Y. 1990), aff'd without opinion, 90 F.2d 649 (2nd Cr
1991) (despite beneficial purpose of adding water treatnment

chem cals, chlorine and al um num sul fate, water contai ning
those chemcals held to be a pollutant). That is the case

here. Acrolein is a "pollutant.” The herbicide, while
beneficial in killing weeds and ot her vegetation in the canals,
is showm to be toxic to fish species and other aquatic life at
the recommended application |evels.

4. \Wether the Discharge is O herwi se Authorized by Law

TID contends that, even if acroleinis a "pollutant,"”
the application of acrolein is adequately regul ated and
controlled by FIFRA and the EPA thus making further regul ation
by the Act unnecessary. | agree.

TI D argues that the proper use of aquatic herbicides does
not have adverse environnmental effects and has never required
an NPDES permt. In order for the court to give effect to both
FI FRA and the Act, the court must construe the EPA-approved
| abel on Magnacide H as an indication that an applicator of
Magnaci de H does not need a NPDES permt. If an applicator of
Magnacide His required to obtain a NPDES permt before using
the herbicide, the | abel would so indicate. In other
i nstances, the EPA has issued | abels requiring applicators of
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aquatic pesticides to obtain NPDES permts. Specifically, the
fact sheet for copper sulfate attached to plaintiffs, notion
for partial sunmary. judgnent as Exhibit 9 states in part:

The foll ow ng revised environnental hazard statenent
must appear on all NP | abels: "This pesticide is toxic
to fish and aquatic organisnms. Do not discharge
effluent containing this product into | akes, streans,
ponds, estuaries, oceans, or public water unless this
product is specifically identified and addressed in an
NPDES permt."

I d. The Magnaci de H | abel does not contain any simlar

requi renent that an applicator have an NPDES permt.

The issue then becones what constitutes "proper use" of
t he herbi ci de.

TID contends that Acrolein breaks down rapidly into water
and car bon di oxi de, and when applied properly and in accord
wi th the EPA-nmandated application directions, no acrolein is
rel eased into nearby waterways. TID argues that acrolein
di ssipates or is otherwse flushed fromthe canal into fields
before it becones waste. Therefore, when used for its intended
pur pose, Magnaci de H cannot constitute "waste" and is therefore
not a "pollutant” under the Act.

To the contrary, plaintiffs' expert, denn Mller, a
Professor in the Departnent of Environnmental and Resource
Sciences at the University of Nevada in Reno, states that the
half life of acrolein in water is from2-10 days. Plaintiffs
Motion for Partial Summary Judgnent, Declaration of G enn
Mller, p. 2.

TIDrelies on an affidavit fromthe Director of Health,
Safety, Environnmental and Regul atory Affairs for Baker
Petrolite Corporation ("BPC'), the manufacturer of Magnaci de H
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who states that the half-life of acrolein is typically ten
hours, and may be as little as six to eight hours. See

Def endant's Summary. Judgnment Motion, Ex. 2, Affidavit of Halina
Caravello, p. 3.

Caravell o al so disputes MIller's contention that
quantities of acrolein can be released fromthe soil as water
rinses the soil. Caravello maintains that acrolein is bound
and transforned when it touches the soil, and that acrolein
wi [l not desorb fromthe soil when rinsed with water. |d. at
p. 4.

Plaintiffs have proffered a second declaration by G enn
MIller with information from another acrolein distributor,
Spectrum Laboratories, which states that acrol ein added to
irrigation canals had a half-life of 2.0-2.5 days. Plaintiffs,
Reply, Second Declaration of denn Mller, p. 2, 14, Ex. 1, p
2.

The | abel approved by the EPA for Magnacide H instructs
applicators to not discharge treated water "for 6 days after
application into any fish bearing waters or where it will drain
into them" 1d.; Defendant's Summary Judgnent WMbti on,

Ex. 3.

Based on the information in the record, | find that
hol ding any treated water for the EPA-required six day period
is sufficient to "cleanse" the water of acrolein, thus making
it safe to release into "waters of the United States."

TID asserts that it conplies with this application
restriction by maintaining a "closed systent for the treated
water for the mandated tinme period. This system i ncl udes
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containing treated water in a "sunp," a cenent pool that is
water tight. See Supplenental Affidavit of Hollie Cannon, p.

2. Cannon states that, "during application of Magnicide H, the
| evel of treated water in these sunps has never been such that
treated water has escaped the sunp.” Id.

TID relies on Roseann Kachadoorian's affidavit.
Kachadoorian is a pesticide and fertilizer registration
specialist for the Oregon Departnent of Agriculture ("ODA").
On July 1, 1998, Kachadoorian acconpanied Hollie Cannon, TID s
manager, during the application of Magnacide Hto TID s Tal ent
Canal . Kachadoorian states that during this application she
observed no evidence of | eakage of any treated water from
Tal ent Canal to Bear Creek or any other body of water. She
observed the catch basins that TID had installed at gates to
serve as-a secondary source of containnent and to prevent the
introduction of treated water to Bear Creek or any other off-
target area. She observed that all the water in these catch
basi ns was si phoned back into the irrigation canal. She
concluded that "TID s application of Magnacide H on July 1,
1998 was in accordance with the instructions contained on the
| abel of Magnaci de H approved by the United States
Envi ronnmental Protection Agency." Defendant's Ex. 5,
Kachadoorian Affidavit, p. 2-3.

TID also relies on an affidavit fromAlicia Lanier, a
bi ol ogi cal and agricultural engineer enployed by CH2ZM H Il in
Portland, Oregon. On August 12, 1998, she acconpanied Hollie
Cannon during TID s application of Magnacide Hto one of its
irrigation canals. Lanier states that during the eight hour
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application period she did not observe "any treated water

| eaking fromTID s canals into Bear Creek or any other bodies
of water." Defendant's Ex. 6, Lanier Affidavit, p. 2. Lanier
concludes that if TID applies Magnaci de H according to its
establ i shed protocol, according to the EPA-approved | abel, and
in the manner observed on August 12, 1998, "acrolein wll not
|l eak fromthe canals into Bear Creek or any other bodies of
water." 1d. at 2-3.

Plaintiffs allege that after TID s application of aquatic
herbicides to irrigation canal waters, "water containing such
pestici des passes and | eaks fromthe canals into intersecting
natural surface waters at nunerous points." Plaintiffs,
Menorandum p. 11-12. Plaintiffs rely on two occasions where
acrol ein escaped the canal system both occurring prior to the
filing of this lawsuit. Plaintiffs, Declaration of Charles
Tebbutt, Ex. 4.

TID adm ts that before commencenent of this action, it
was cited by DEQ for releasing waters containing acrolein into
intersecting natural waters through an open headgate; however,
TI D has since devel oped and i npl emented a protocol for the
application of aquatic herbicides that has elimnated the risk
of such releases. TID states that it has devel oped a series of
catchnment basins to collect waters that seep through existing
headgates. TID then punps all of the water fromthe catchnent
basi ns back into the main canal channel. TID states that since
i npl enmentation of the protocol, no treated water has passed
fromthe canals to natural surface waters. In fact, TID clains
that it has applied Magnacide Hto its canals approximately 27
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ti mes since devel opnent of the protocol and there have been no
rel eases of the herbicide during those applications. The
record does not indicate that any further rel eases of acrolein
have occurred since TID s inplenentation of its "hol di ng"

pr ot ocol .

Moreover, TID states that if proper protocol is foll owed,
no herbicide residues remain in any water that |eaves the canal
because it has been "contained" in a closed systemfor the
requi red six days. Thus, even if there were "di scharges” from
the canal system there is no evidence in the record that such
"di scharges"” contain a "pollutant."

Plaintiffs dispute that TID maintains a "cl osed" system
Rel ying on the declaration of Richard Hart, the Staff Ecol ogi st
for plaintiff Headwaters, Inc., plaintiffs assert that there
continues to be "seepage" fromTID s Talent Canal into Bear
Creek. On Cctober 29, 1998, Hart photographed several wet
areas where the canal above is in close proximty to the hil
sl opes that were cut back for the G eenway. Hart found no
i ndi cations of wet areas above the canal at these sites.
Plaintiffs' Consolidated Reply, Declaration of R chard Hart, p.
2-3, Ex. 3.

The record contains no evidence that Magnaci de H has
recently (in the 27 applications post-filing of plaintiffs,
lawsuit) traveled fromthe canals into natural waterways, or
that Magnacide His likely to seep through ground water from
the canal into natural waterways. Further, there is no
evi dence that any of the alleged | eakages observed by Hart
cont ai ned acrol ein.
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Mor eover, isol ated groundwater does not constitute

"navi gable waters." See Exxon Corp. V. Train, 554 F.2d 1310,
1312 n.3 (5th Gr. 1977) (EPA does not have authority to
regul ate groundwater). The courts are split, however, with

regard to whet her groundwater which is hydrol ogically connected
to surface water is subject to the Act. See Vill age of
Ccononowoc Lake v. Dayton Hudson Co., 24 F.3d 962 (7th Gr.
1994) (possibility of hydrol ogi cal connection between

groundwat er and surface waters insufficient to justify

regul ation by the Act); Washington Wl derness Coalition v.
Hecla Mning Co., 870 F. Supp. 983 (E.D. Wash. 1994)
(pollutants that enter surface waters through hydrol ogically

connected groundwater are covered by the Act).

Regardl ess, "it is not sufficient to allege groundwater
pol lution, and then assert a general hydrol ogical connection
between all waters. Rather, pollutants nust be traced from
their source to surface waters, in order to cone wthin the
purview of the CWA." 1d., 870 F. Supp. at 990.

The Act prohibits discharges froma point source into
navi gabl e waters. | find no evidence in the record for the
proposition that groundwater which contains Magnacide His
traceable to TID s irrigation canals.

Al though the court can afford plaintiffs no relief here,
plaintiffs are encouraged to seek relief under FIFRA to
petition the EPA to anmend the Magnacide H | abel to include a
requi renent that an applicator hold an NPDES permt. Wth this
permt would cone the relief that plaintiffs |obby for here:
nmonitoring acrolein's inpacts on the environnent and
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consequences of any spillage or |eakage, and the devel opnent of
saf e net hods of use.
CONCLUSI ON

Plaintiffs, notion for partial sunmary judgnment (doc. 28)
is denied. Defendant's notion for summary judgnent (doc. 55)
is granted. Defendant's notion to strike declarations (doc.
77) is denied.

This case is dismssed; all pending notions are denied as
noot .

Dated this 1 day of February 1999.

/s/

Ann Al ken
United States District Judge
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